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PREFACE

FRIDAY Gﬁ@&’ is zn zcademic initiative for continued learning
m:: smzring of valuzble experiences gained in the field of law for

=—hersofthe G'Gm The members are practicing Advocates in the
< «-w»::;—'* Court of India. The meetings are held on Friday afternoon
i Supreme Court of India Library-2. The first meetmg was held on
1% Folv. 20135, The talks are being recorded since 20" January, 2017

F

=4 some of the tzlks are now available on YouTube by the name of
Trid=v Group Seshagm Rao. or
ttips: ' /www.voutube.com/channel/UC

ihe prosent i_-.»;'uijcaaon 1s 2 collection of Articles on various aspects
of lzw coptributed by Authors. who spared their valuable time to
conmibmie for the present Souvenir being released on the occasion of
the 100" meeting of the Group.

Toesez zriicles have been painstakingly scrutinised and curated by
St Scbhodh Markendeyva Sr. Advocate, at the age of 82 years,
burning midnight oil in the Winter of December 2018.

1oz present publication shall give an insight to various issues of law
for 21l in 2 suceinct manner. The object of the Friday Group and the
oresent publication is to provide an opportunity to all those who are
imizresied in issues of law to learn through the exposition of law by
women and men of Law.

G. SESHAGIRI RAO
Advocate,
Supreme Court of India
| Organisor:
FRIDAY GROUP
Mobile No.: 9868115199, 9911683959

E-mail: spartakus. mountam@gmaﬂ com




Conferring Status of Legal Entities
On Rivers, Glaciers Etc.,
A Legal Perspective

—

Author: Mr. Sridhar Potaraju, Advocate-on-record

The Bhagavad Gita says,
“Shreyan swa-dharmo vigu a para-dharmdrt sv-anu hhitdr
svabhava-nivata karma kurvan napnoti k5ilbi ham”

Which means, “It is better to do one's own dharma, even though
imperfectly, than to do another's dharma, even though perfectly. By
doing one's innate duties, a person does not incur sin.”

The present deliberation is on the legality of the Uttarakhand High
Court judgments, which are currently under challenge before the
Supreme Court. The Uttarakhand High Court has conferred status of
a legal entity to rivers Ganga and Yamuna and all their tributaries,
streams, referring to Article 48A and 51A(g) of the Constitution of
India. The Director of Namami Gange Project and the Chief
Secretary of State of Uttarakhand were declared as persons in Loco
parentis. Subsequently, the same Court conferred legal entity status
onHimalayas, glaciers, water bodies, etc.

A legal person is any subject-matter other than a human being to
which the law attributes personality. This extension, for good and
sufficient reasons, of the conception of personality beyond the class
of human beings is one of the most noteworthy feats of the legal
Imagination. Legal persons, being the arbitrary creations of the law,
may be of as many kinds as the law pleases. The birth and death of
legal persons are determined not by nature, but by the law. They
¢0me into existence at the will of the law, and they endure during its
good pleasure, Corporations may be established by royal charter, by

their members expressed in statutory forms and subject to statutory
Provisions and limitations. | . |

Slatute, by immemorial custom, and in recent years by agreementof

¢ idea of g corporate personality as distinct from that -‘ of the |



ndividual members was recognized by the Smriti
in |

’ Wriferg g g
noticed in Tagore Law Lectures, , o
The Supreme Court has in a J'Udiémelllt ljclc’l ‘l“.l'l'ﬂ,l, k iﬁ‘ the exclugiy,
prerogative ofthe lcgislatur:c }0 Crgi“c alega u,m:n medning }hcreh
1o enact a deeming provision for the ;‘)l,:’rp()xc, of assuming (f,
existence of a fact which docs 'm.)l" rf:ztl!y cxist, It was also obserye
that creating a legal fiction by Jugllcgul interpretation may amouny (g
legislation, a ficld exclusively within the d-qmzun of 1},!9 l_cgmlmurc,
Supreme Court has obscrqu in zmgthcxf _]lld gment that it I settled law
that only sovereign legislative bodies cancreate legal ﬁctlf)lm, Infact
it has also been observed by the Supreme Court that a legislation cay,
be invalidated on the basis of breach of the separation of powers singe
such breach is negation of cquality under Article 14 of the
Constitution. In our constitutional scheme equality, rule of [aw,
judicial review and separation of powers form parts of the basic
structure of the Constitution,

The rationale behind it is that any person aggricved by a legislation
has a fundamental right of judicial review against such legislation, to
ensure that the rights of the citizen are not compromised, Whereas, in
the event of judicial legislation, the debate is confined to the partics
before the court and the material which can be brought before the
court in accordance with rules governing the practice and procedures.
The benefit of a detailed debate in public and legislature is not
avatlable thereby depriving “We the people”, the ultimate sovereign,
any role in the process directly or indirectly, Except a right of appeal,
where itis possible, right to judicial review may also not be available
to testthe validity of creation of such legal entity, '

In my humble opinion, courts creating new legal entities, with
respect, appears to be contrary to the law declared by the Supreme
Court. More 5o, when legal entitics are given birth to without the
necessary administrative, financial, regulatory, disciplinary refated
framework, itmay lead to uncertainty qua their regulation. A laudable :
objectis sought to be achieved by these judicial pronouncements
which  are i consonance with the congtitutional ethos 0!
oot e s, b whothor (h st o
“olstitutionally permissible is the question, There is no doubt

Heans are as important as ends in rule of law, The means and ends
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A -hé‘}e 0 be constitutionally permissible to achieve the constitutional

- goal.
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